I Introduction
One of the many questions surrounding the law and economics of transfers of corporate control is whether the gains resulting from the sale of a control block of stock should be shared among all shareholders or whether some shareholders should be allowed to realize an unequal share of the proceeds. 1 Various versions of the 'equal opportunity rule' (EOR) are imaginable, and various versions exist. Roughly, the EOR requires the gains to the acquiree from a sale of control (the control premium) to be shared among all shareholders equally, or, at least, on a pro rata basis. Ontario, the jurisdiction that is the focus of this article, has adopted a mandatory version of the EOR that requires equal treatment not only within a class of shares but also across classes of shares. This article seeks to understand and explain Ontario's approach as a contribution to the broader debate on the equal opportunity rule. Part II below reviews the existing law and economics literature on equal opportunity in private sales of control transactions, as well as the rule under Ontario securities law. Part III turns to explaining why the mandatory rule exists in Ontario. As I explain, the most coherent explanation of the mandatory EOR in Ontario is that target firms benefit from the EOR to the extent that the rule extracts greater total consideration for the control block than in the absence of the EOR. Part IV analyses existing empirical evidence on the EOR and dual classes in Ontario, as well as an empirical case study of the controversial attempted sale, in 1986 -1987, of a control block in Canadian Tire. The evidence is consistent with the hypothesis that the EOR serves as a rent-extraction device. Part V summarizes and concludes. II The law and economics of the equal opportunity rule
A THE ECONOMICS
In a pioneering article, William Andrews suggests that when a controlling shareholder sells a control block, non-controlling shareholders should have a right to share in the proceeds:
The rule to be considered can be stated thus: whenever a controlling stockholder sells his shares, every other holder of shares (of the same class) is entitled to have an equal opportunity to sell his shares, or a pro rata part of them, on substantially the same terms. Or in terms of the correlative duty: before a controlling stockholder may sell his shares to an outsider he must assure his fellow stockholders an equal opportunity to sell their shares, or as high a proportion of theirs as he ultimately sells of his own. 2 While Andrews describes corporate case law as supporting his position, 3 his analysis is also normative. He makes two types of arguments: fairness and economic arguments. The fairness arguments are grounded on 'the equality of profit opportunity among shareholders on which the corporate relation is predicated.' 4 It is not clear, however, why shareholders would place significant weight on equality over other concerns, particularly wealth creation. 5 For example, if shareholders were asked to choose between an unequal distribution of wealth that made each of them better off financially and an equal distribution of very little profit, there is little reason to suppose that they would choose the equal distribution. 6 In addition, a rule that allows an unequal distribution that disadvantages a diversified shareholder in one setting may be one that advantages her in a different context. 7 Shareholders may accept occasional losses to realize greater gains in other contexts.
Andrews' economic justification for the EOR is that the rule helps deter sales of control to 'looters,' that is, controllers who seek to gain privately at the expense of the corporation and minority shareholders. Suppose there is an offer for 50 per cent of the shares held by a particular shareholder at a considerable premium. Under the pro rata version of the EOR that Andrews advocates, if shareholders all tender into the offer, the controlling shareholder will continue to hold 25 per cent of the shares (50 per cent of the original holding of 50 per cent). If selling to a looter lowers the value of the equity, the seller will bear a significant portion of the costs. The EOR thus helps deter sales to looters.
Andrews' analysis fails to address the fundamental problem with the EOR: it deters some value-maximizing sales of control. 8 It is probable that those in control of a corporation get some private benefits resulting 2 Andrews, 'Stockholders' Right,' supra note 1 at 517. from that control. 9 That is, they enjoy benefits that they do not share with minority shareholders. 10 In order to persuade the controller to sell its shares, it will be necessary to compensate it for any lost control benefits. If the purchaser of control cannot extend an offer to the controller alone but, rather, must make the same offer to all shareholders, there may be little opportunity for private gain to the purchaser, even if the acquisition would increase the total value produced by the corporation. For example, suppose that under Controller A, who owns fifty of the 100 outstanding shares, the total value of the corporation is $110: $10 in private control benefits, plus $1 per share. Controller B would increase the value of the corporation to $120: $5 in private control benefits, plus $1.15 per share. In the absence of the EOR (call it the Market Rule, or MR, following Bebchuk 11 ), if Controller B could make a take-it-or-leave-it offer, the price would be $60.01 to Controller A for fifty shares. This would give B a profit of $2.49 (¼$62.50 2 $60.01). The EOR, however, would prevent the transaction. Under the pro rata rule Andrews suggests, B would have to offer $1.26 per share (this leaves A, who would sell twenty-five shares, with a value of $60.25 ¼ ($1.26 Â 25) þ ($1.15 Â 25)). B would lose money at this price, with negative net profits of 2 $0.50 (¼$62.50 2 $63).
Thus, there is a trade-off: the EOR deters both inefficient and efficient sales of control. Key for the following analysis is that there is no reason to suppose that private incentives to adopt the EOR will align with the social good.
12 Outside buyers capture less value under the EOR than under the MR. First, more purchases are deterred by the EOR than by the MR, since under the EOR some transactions will not take place because of the purchaser's inability to compensate the seller for lost private benefits of control. 13 Second, when purchases take place, the outsider will capture less value than under the MR. This is because the buyer must set a price per share that is high enough to compensate the seller for lost control benefits but is also available to minority shareholders. Consequently, minority shareholders capture greater gains when there is a transaction under the EOR. Private parties may adopt the EOR in an effort to capture more value from a future buyer, even if it has the efficiency-reducing side effect of deterring some efficient transactions.
B ONTARIO'S EQUAL OPPORTUNITY RULE
The Ontario Securities Act (OSA) includes a version of the EOR. According to s. 89 of the act, any purchase of shares that would result in the purchaser's having over 20 per cent of a class of shares is a 'takeover bid,' and various requirements, including equal treatment, arise. However, there are exceptions to the 'takeover bid' definition. 15 The most relevant exception arises where the offer to acquire is made to five persons or fewer and is not at a significant premium: if the price for the control block is at 115 per cent of the market price or less, there is no 'takeover bid.' 16 I will return to this exemption below; in the mean time, I set it aside and treat the EOR as requiring precisely equal treatment, rather than the roughly equal treatment Ontario's rule actually sets out.
Under s. 97(1) of the OSA the terms of the takeover bid must be offered to all members of the class. Under s. 97.2(1), all members of the class may tender, and if more shares are tendered than are desired by the acquirer, the acquirer may purchase shares only on a pro rata basis. Thus, if 14 This analysis has a strong parallel in Aghion and Bolton's analysis of liquidated damages:
Philippe Alghion & Patrick Bolton, 'Contracts as Barriers to Entry' (1987) 77 Am.Econ.Rev. 388 (a party considering breaching a contract must receive an attractive alternative contract offer in order to profit from the breach, given the existence of significant liquidated damages; this implies that the breaching and non-breaching parties to the original contract can benefit to the detriment of the new party). Similarly, Albert Choi describes the rent-extraction properties of golden parachutes, which can cause the acquirer to pay a higher price in order to compensate executives and thus leave the target with a greater share of the surplus from a takeover: Albert 100 percent of the shares are tendered into a bid for 50 per cent of the shares, then 50 per cent of each shareholder's shares will be taken up. There are also rules integrating pre-bid and post-bid acquisitions into the takeover bid. Under s. 93.2(1), any acquisition by the offerer made ninety days in advance of the bid must be at the same or lower consideration on a per-share basis than that offered in the bid; the same applies to acquisitions made twenty days after the expiry of the bid pursuant to s. 93.3(1). Finally, under s. 97.1 there is a general anti-avoidance provision holding that no collateral benefit that in substance increases the consideration to a particular offeree shareholder is permissible.
The OSA creates an EOR within a class of shares, but this leaves scope for significant inequality across share classes. That is, the rule extends only to offers within a class, and thus it permits firms to contract around the EOR, despite the mandatory language in the OSA, simply by forming more than one class. In Ontario, dual (or more) class share structures are common. The issue in more recent times is complicated by legal and regulatory developments relating to 'coattail provisions,' which are adopted in the articles of incorporation and establish the EOR across classes. A coattail may, for example, provide that in the event of a successful takeover bid that offers different compensation to different classes of shares, the nonvoting or otherwise subordinate shares have conversion rights into voting shares. It may also provide that the subordinate voting shares are enfranchised, rather than converted, in order to discourage differential offers in a takeover bid.
The current rules on coattails resulted in large part from the Canadian Tire case. 20 In that case, Canadian Tire had adopted a coattail provision that provided that in the event of an acquirer's purchasing 50 per cent or more of the voting shares of Canadian Tire without extending the offer to non-voting shares, the non-voting shares were enfranchised. To mix metaphors, this was clearly a leaky coattail, and the controlling shareholder took advantage of this. Three members of the Billes family, who owned 61 per cent of the voting shares collectively, agreed to sell 49 per cent of their shares at a price of $160.24 to a shareholder that already owned 17 per cent of the voting shares. Prior to the bid's emergence, the voting shares had been trading at around $40.00. There were 3.45 million voting shares and about 82 million non-voting shares, but no offer was made for the non-voting shares. While the offer did not technically trigger the coattail, the Ontario Securities Commission (OSC) held that the offer was 'grossly abusive' of the non-voting shareholders and of the spirit of the coattail. It invoked its public-interest powers under what is now s. 127 of the OSA to quash the takeover offer.
It would be difficult to characterize the transaction as abusive of nonvoting shareholders if they did not reasonably expect to be included in a takeover bid. The coattail was leaky on its face. Moreover, the non-voting shares traded at a considerable discount to the publicly traded voting shares: in June 1986, before the bid arose, the public float of the voting shares, which constituted about 9.5 per cent of the voting shares, traded at around $24, while the non-voting shares traded at around $15. In October, when two Billes family members made public an intention to sell their shares, which together were 40.6 per cent of the voting shares, the price gap between the share classes increased, with the voting shares trading above $40 while the non-voting shares continued to trade around $15. The initial existence of a divergence in price, as well as an increase in the gap when the intention to sell was announced, must have reflected the market's expectation that any premium from a takeover would be shared among the voting shareholders but not among the non-voting shareholders. The value of a vote itself, outside an obvious control block, is close to zero. 21 It is a fair inference, therefore, that the market appreciated that the coattail provided little value to non-voting shares. To describe the proposed transaction as 'grossly abusive' of the minority and the market is questionable, given that the market expected control to change hands without triggering the coattail. The market's naïveté was manifest not in its reliance on a leaky coattail but, rather, in its failure to anticipate the OSC's intervention.
The Canadian Tire case set off a policy discussion about what ought to be done to protect minority shareholders in different classes in the event of a change of control. 22 The outcome was that the OSC did not formally adopt any new rules, but Canadian stock exchanges did.
The Toronto Stock Exchange, in conjunction with the Montreal, Vancouver, and Alberta Stock Exchanges, changed rules in 1987 to require coattail provisions wherever there is a takeover bid pursuant to applicable securities regulation that involves 'restricted shares.'
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Restricted shares include subordinate voting shares, non-voting shares, multiple voting shares, and shares that have some other limitation on their right to vote (such as a limit on the number of shares that any individual shareholder may vote). In particular, under TSX rules the coattail provision must provide that where there is a takeover, as defined by relevant securities legislation, where over 50 per cent of common shares have been deposited into a bid (but not necessarily taken up), and where the consideration offered to common and restricted shares differs, the restricted shares have a right of conversion. 24 The TSX allows for some variation in this rule in the cases where rights other than voting rights differ across share classes. The TSX rule also includes a general anti-avoidance provision that states,
The criteria are designed to ensure that the fact that Common Securities are not of the same class as Restricted Securities will not prevent the holders of Restricted Securities from participating in a take-over bid on an equal footing with the holders of Common Securities. If, in the face of these coattails, a takeover bid is structured in such a way as to defeat this objective, TSX may take disciplinary measures against any person or company or listed issuer under the jurisdiction of TSX who is involved, directly or indirectly, in the making of the bid. TSX may also seek intervention from regulators in appropriate cases. 26 The attitude of the OSC and of the courts in the Canadian Tire case would also inform any actions by a firm contemplating contracting around the EOR. Given the description of a bid designed to avoid the coattail in that case as 'grossly abusive,' it seems probable that the TSX and the OSC will approach as improper any case in which control could change with a class of shareholders not able to participate in the transaction, at least for firms incorporated after 1 August 1987, when the rule took effect. 27 As a consequence, for all practical purposes, there is a mandatory EOR under securities law for public firms in Ontario that extends even across share classes.
III Explaining the equal opportunity rule
Not only is the EOR the rule in Ontario, it is the mandatory rule. This presents a puzzle. There is an inefficient bias to adopt the EOR because of rent-extraction motives. 28 If a mandatory rule were to exist, then, the natural one to expect would be a mandatory MR. Given that there are already inefficiently high incentives to adopt the EOR, why has Ontario made the rule mandatory? Apart from the possibility that it was simply a value-destroying mistake, a hypothesis I discuss below when considering empirical evidence, there are two other kinds of explanation. simply unfair for the controlling shareholder to reap individually the gains from a sale of control. Aside from the dubious merits of the fairness point in its own right, as discussed above, it does not serve as a convincing explanation of the rule that we see in place. In particular, the uneven application of the coattail aspect of the rule as implemented is inconsistent with the primacy of fairness. The TSX's coattail provision applies only to firms that listed subordinate shares on the TSX after the provision came into force in August 1987. If fairness requires coattail protection, why would the rule apply only to share classes listed after 1987? On the other hand, if the rule were about strategically committing the firm to the EOR, as I discuss in detail shortly, it would be consistent to apply it only to firms listing after 1987.
B COMMITMENT
Another possible explanation of the coattail rules is that the mandatory nature of the EOR rule serves as a commitment device. 30 The only context in which the controlling shareholder would prefer the EOR to the MR is at the time of the sale of minority shares to the public. That is, it is the anticipation of deterred inefficient sales or future rents that is important to the decision to adopt the EOR initially. The EOR does not in its operation benefit the controlling shareholder; indeed, it harms the controlling shareholder in two ways. First, it deters inefficient sales of control that, while value-reducing overall, could nevertheless benefit the controller. Selling to a looter may be profitable (and if it is not, the incumbent simply will not sell). Second, while the EOR may extract additional rents from acquirers, some of these additional rents are shared with minority shareholders. It is better for the controlling shareholder, after the sale of shares to the public, to have the MR in place; this will maximize the joint surplus available to acquirer and incumbent at the time of the future acquisition.
There is an asymmetry, then, in the choice of EOR versus MR at the time of the IPO and after. At the IPO, the controlling shareholder may choose either rule, but after the IPO the MR will always be preferred (assuming that future share sales are relatively unimportant). There is a potential path dependence: the MR in a charter is unlikely to change at a firm with a controlling shareholder, even if it is efficient to change, while there will be impetus to change the EOR in a charter even if change is inefficient. 31 This analysis leads to the following possibility: the mandatory EOR in Ontario could be in place as a commitment device that prevents the controlling shareholder from opportunistically switching from the EOR to the MR after the IPO (or after significant share sales are no longer anticipated). If such opportunism were possible, the initial gains to the controlling shareholder from adopting the EOR would be lost, since minority shareholders will anticipate future opportunism. Having a mandatory rule in place, on the other hand, allows minority shareholders to rely on the rule.
It is helpful to consider two possibilities in turn, since the welfare implications of each are different. First, the mandatory EOR could be in place to deter opportunistic switching to the MR that allows inefficient sales of control to take place. Second, the mandatory EOR could exist to commit to extracting rents from acquirers.
C EFFICIENT COMMITMENT: PREVENTING INEFFICIENT SALES OF CONTROL
To analyse the question of whether the controlling shareholder is likely to be able to induce an opportunistic switch to the MR to allow an inefficient sale of control, suppose that the mandatory coattail requirement jointly created by the OSC in its case law and the TSX did not exist and that the EOR within a class of shares were optional. A corporation with only one class of equity could switch from the EOR to the MR by voting to abandon the EOR within the class or by recapitalizing. In particular, creating two classes of shares and having the minority shareholders switch classes could accomplish this transition. This is what occurred in the Canadian Tire case, which arose before the mandatory EOR across classes.
There are two important obstacles, each likely sufficient to prevent it, to a transition to the MR from the EOR in order to allow an inefficient sale of control. First, there are strict rules in Canadian corporate statutes about amending the articles of incorporation in a manner that affects the rights of shareholders. In the Ontario Business Corporations Act, for example, s. 170(1) allows the corporation to change the rights of issued shares as set out in the articles of incorporation but requires the amendment to pass by a 'special resolution' (a two-thirds majority) of and the TSX 34 require a majority of minority shareholders to approve any capital reorganization involving the creation of a class of restricted shares. Any move to recapitalize to permit inefficient sales of control would meet opposition from minority shareholders.
A charter amendment to abandon the EOR within a class or across existing classes in order to allow an inefficient sale of control is unlikely to pass on its own. And any attempt at 'bribing' the minority shareholders to accept the amendment, perhaps through the promise of a 'sweetener' special dividend to minority shareholders, would bring greater costs than benefits to the controlling shareholder. By assumption, the gains to the controlling shareholder from switching to the MR arise because the switch allows an inefficient, value-reducing sale of control. By definition, then, the controlling shareholder cannot compensate the minority such that both the controlling shareholder and the minority are better off.
Taking now the intra-class EOR within the OSA as given but continuing to assume the non-existence of the inter-class EOR, even supposing arguendo that a reorganization that would give rise to an additional class of nonvoting shares, and hence the MR, is successfully proposed, such a reorganization would not result in the MR. For the MR to arise, that is, for minority shareholders to be excluded from sharing in a control premium, minority shareholders would have to switch from holding voting shares to holding non-voting shares. 35 There are two main methods for reorganizing into two share classes and thus changing from the EOR to the MR: either all shareholders can be given an option of converting their common shares into newly created non-voting shares, or all shareholders can receive a dividend of non-voting shares. 36 In the context of a widely held corporation, there is a free-rider problem after a recapitalization has been approved. 37 in which shareholders have an option to exchange voting for non-voting shares. Management may offer some financial inducement for shareholders to exchange their voting shares for non-voting shares. Collectively, the (non-management) shareholders may be better off refusing to exchange their shares, since this allows the disciplinary effect of hostile takeovers to continue to exist, but it may be privately profitable for each individual shareholder to trade its shares to get the benefit of the inducement. If no other shareholders switch, the shareholder gets the benefit of the inducement without entrenchment; if all other shareholders switch, management is entrenched, so the individual may as well take the inducement. 38 Consequently, a mandatory ban on dual-class share structures may be efficient.
A controlling shareholder after a reorganization cannot take advantage of a similar free-rider problem among shareholders to create the MR and allow an inefficient sale of control. In the widely held context, the only benefit of not switching shares is to keep control contestable; since contestability is a public good, shareholders switch. 39 In the context of a controlling shareholder, control is not contestable, but switching classes can have an effect on the minority's returns from a sale of control. A minority shareholder will switch only where the inducement to switch exceeds the expected value of sharing in a takeover premium.
Continuing to assume that the EOR exists only to deter value-reducing transactions, the controlling shareholder will not find it profitable ex ante to induce switching. This is because the benefits of not switching, sharing in the proceeds from a change of control transaction, are identical for controlling and minority shareholders alike because of the intra-class EOR. In order to induce a minority shareholder to switch into the nonvoting class, the controlling shareholder must promise a sweetener that, in expected terms, exceeds the benefits of staying in the voting class. This, in turn, implies that the controlling shareholder must promise to pay more to those who switch than it would expect to receive in an inefficient change of control transaction. This is a money-losing proposition for the controlling shareholder.
For these reasons, Ontario's mandatory EOR is not necessary to commit to deterrence of inefficient transactions -once the MR is in place, controlling shareholders cannot profitably induce a change to it in order to make a value-decreasing sale. 37 The EOR may also be adopted in order to extract greater surplus from future acquirers where such acquisitions are efficient. Once again, however, even if choosing the EOR is optimal at the IPO stage, after the IPO there will be an incentive for the controlling shareholder to opt for the MR rather than the EOR, since a larger share of the surplus is available to the controlling shareholder if the MR is in place.
Here, in contrast to the context of inefficient acquisitions, shareholders would have an incentive to abandon the EOR in the face of a potential efficient transaction that the EOR would otherwise deter. Suppose that a buyer of control that will increase value makes a take-itor-leave-it offer to purchase a control block at a price that would not induce the controlling shareholder to sell, given the existence of the EOR. Suppose, for example, that there are 100 shares with a value of $1 each and that the controlling shareholder, who owns fifty shares, realizes private benefits of $12. Suppose that the prospective purchaser would realize private benefits of control of $10 and generate public value of $1.10 per share. The purchaser would increase the firm's total value from $112 to $120. The most the prospective purchaser would pay for the control block is $65, which is more than the value of the block to the controlling shareholder ($62). The EOR, however, implies that the controlling shareholder would not sell, since a price of $65 for fifty shares would net it only $60. 40 The EOR here prevents a Pareto-efficient transaction. But if the prospective purchaser made an offer of $65 for the voting shares conditional on the EOR's being abandoned, the minority shareholders would vote to repeal the coattail requirement: $1.10 per share of public value is better than $1.00.
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It is a small step from this analysis to see that a mandatory intra-class EOR in a firm with only one class of equity, or a combination of a mandatory intra-class EOR and a mandatory coattail in a firm with two classes of equity, could help commit the corporation to extracting rents from acquirers. Suppose that an acquirer in the above example gets private benefits of control of $20. It would be willing to acquire the firm even with the EOR: assuming all shareholders tender, the controlling shareholder would demand a minimum price of $1.38 per share (or $69 for fifty shares), which is less than the acquirer's maximum price of $1.50 40 $60 comprises $1.30 Â 25 for the shares that it sells, plus $1.10 Â 25 for the shares it is unable to sell because of the EOR. 41 Collective action problems, other than familiar rational apathy concerns, are less of a concern in a voting context than in a decision- per share for fifty shares, or $75 total. But suppose that the acquirer made a credible take-it-or-leave-it offer of $62.01 for the controller's fifty shares conditional on the abandonment of the EOR. The minority shareholders should vote in favour in order to realize the higher public value of the firm under the acquirer. Thus the EOR may not credibly commit the firm to extract rents from acquirers, given the possibility of voting to abandon it. If the acquirer or controlling shareholder can threaten not to undertake a transaction unless the EOR is dropped, minority shareholders may decide to abolish it. To put it another way, the idea behind the rent-extraction explanation of the EOR is that it commits the controlling shareholder, in bargaining with the acquirer, to divert surplus to a third party, the minority shareholders, through the EOR. 42 This then affects the bargaining between acquirer and incumbent. The possibility of renegotiating the EOR undermines the commitment. Ex ante, of course, the controlling shareholder will not want to be able to renegotiate, since doing so will prevent it from capitalizing future rent extraction when selling minority shares. This is what a mandatory coattail, or a mandatory EOR within a class, accomplishes: it makes renegotiation impossible and thus commits the firm to extracting rents from acquirers.
This understanding of the rule is consistent with Ontario's selfinterest. The rent-extraction explanation of the mandatory EOR suggests efficiency losses from the rule, since some efficient sales of control may be deterred (a result the target shareholders accept in exchange for the private gains from higher acquisition prices in the transactions that do take place). However, the rule applies to targets in which Ontario shareholders hold a significant stake. Since many acquirers of control blocks will be out-of-province (indeed, out-of-country), Ontario's adoption of the mandatory approach could be optimal for it, even if sub-optimal globally.
The specifics of the rule in Ontario are also consistent with the rent-extraction explanation. To reiterate and expand on a point briefly raised earlier, the 'grandfathering' approach to implementation of the mandatory coattail provision by the TSX is consistent with rent extraction. Only firms that listed after the rule was adopted in 1987 were required to have a coattail provision. If, for example, fairness required coattails, the rule should have applied to all firms. Fairness cannot coherently explain the rule as adopted.
On the other hand, if the rule were about rent extraction, such that dual-class firms could commit to an inter-class EOR in a way that a charter-based coattail would not have committed the firm, it might have been understandable to grandfather existing listed firms. If the rule arose in response to the political influence wielded by controlling shareholders, the grandfathering clause makes sense. 43 Controlling shareholders benefit from the commitment of the EOR at the time of selling shares to the public, but not afterward, as discussed. Thus, grandfathering already-listed firms does not harm existing controlling shareholders but does help new controlling shareholders commit to extracting rents from future acquirers and thus attract higher returns from a sale of equity to minority shareholders.
If the rule were strictly about maximizing Ontario welfare through rent extraction, then it might or might not have been appropriate to grandfather. Imposing the provision on already-existing firms would have transferred wealth from controlling shareholders to the minority, but if most shareholders were from Ontario, this would be a relatively neutral transfer from a social perspective. The greater expected acquisition price because of the EOR, on the other hand, would come at least partially from foreign acquirers and thus would be a benefit to Ontario. If, on the other hand, the transfer from the controlling shareholder to the minority were harmful to Ontario because of significant foreign ownership of the minority shares, the grandfathering approach could have had a ( parochial) social-welfare explanation.
In summary, the grandfather clause eliminates fairness as a coherent explanation of the coattail; on the other hand, grandfathering is consistent with the rent-extraction hypothesis.
Another specific element of the Ontario rule that is consistent with the rent-extraction explanation of the EOR is the exemption from takeover regulation in the OSA of private purchases of control from five or fewer sellers at a price not exceeding 115 per cent of the market price for minority shares. 44 While I have discussed the EOR as though it required pure equality of treatment between shareholders, the 115-per-cent exemption deviates from this approach to some extent.
The exception for such purchases is consistent with rent extraction and inconsistent with fairness. Fairness can be dealt with briefly: if fairness requires equal treatment, it is difficult to say why a 15-per-cent 43 An explanation of adoption of the mandatory EOR as a value-reducing mistake is that it was not a mistake at all but, rather, a transfer to minority shareholders by effective minority shareholder lobbyists. There are two problems with this explanation. First, minority shareholders are dispersed and hence, predictably, less influential politically than controlling shareholders. Second, such a theory cannot explain the rule adopted, since the grandfathering approach prevents a transfer to minority shareholders. For newly incorporated firms, any benefit from the EOR for the minority must be paid for up front by the minority. 44 OSA, supra note 15 at s. 100.1(1). premium is permissible. It is unsatisfactory to suggest that allowing only a little unfairness is fair.
On the other hand, the 115-per-cent exemption makes sense from a rent-extraction perspective. The EOR extracts rents because the acquirer must pay sufficient consideration to compensate the incumbent controller, who can sell only a pro rata fraction of its shares into the bid, for lost private control benefits. In a situation where the incumbent would be willing to accept less than a 15-per-cent premium for the control block relative to the quoted price of shares outside the control block, the private benefits of control are relatively insignificant. This is particularly so in the context of a dual-class corporation in which the controlling shareholder may hold only a small percentage of shares. For example, if the control block consists of 10 per cent of the total number of shares, a 15-per-cent premium for the block indicates that private benefits of control represent at most 1.5 per cent of value. Where private benefits are low, imposing the EOR would not serve to extract significant rents from acquirers, since relatively little additional consideration is required to compensate for lost private benefits of control. This is not an entirely satisfactory explanation of the 115-per-cent exemption, however. The EOR may extract some rents in cases where the private benefits of control are small, so there would be at least some motivation to retain it even in these circumstances. However, there are countervailing considerations. Compelling the acquirer to make a public takeover bid through the operation of the EOR would significantly increase the transaction costs of the sale of shares. For example, the OSA requires both the offerer and the directors of the offeree corporation to prepare information circulars containing extensive information about the bid. 45 Not only is this circular costly to compile, it risks the disclosure of competitively sensitive information. 46 A formal takeover bid is also subject to a significant waiting period: the bid must be open for at least thirty-five days. 47 If the potential gains from the transaction are small, the costs of proceeding by way of a public takeover bid may deter such bids. Moreover, even accepting the contestable proposition that these informational requirements generally make sense to protect relatively uninformed shareholders, the regulations are less important for a purchaser of a control block, who presumably is 45 See ibid. at ss. 94.2(1), 95(1). A catchall provision requires the offerer to disclose 'any . . . matter not disclosed in the take-over bid circular that has not previously been disclosed, is known to the offeror, and that would be reasonably be expected to affect the decision of the security holders of the offeree issuer to accept or reject the offer. sophisticated and informed. Relaxing the EOR requirement in these cases does not sacrifice rent extraction to a significant extent and avoids unnecessary regulatory and other transaction costs.
The 115-per-cent exemption is therefore consistent with rent extraction: it arises only where the rent-extraction properties of the EOR are relatively unimportant and where the significant transaction costs of a formal takeover bid could deter the transaction. There is a rent-extraction cost from permitting a deviation from the EOR, 48 but the benefits from avoiding transaction costs outweigh it.
IV Empirical evidence
A EXISTING EVIDENCE I have argued that the mandatory EOR in Ontario is consistent with a desire for firms with controlling shareholders to extract rent from acquirers in sales of control blocks. In this section, relying on the foregoing analysis, I review a number of relevant empirical studies and conduct a study of the Canadian Tire case to analyse the effects of the mandatory EOR in Ontario. The evidence, on balance, is consistent with rent extraction.
A key element of the argument is that the prospect of a change of control affects share value. Canadian studies are consistent with the evidence elsewhere: 49 voting shares trade at a premium to non-voting shares, which reflects differential expected gains in change-of-control transactions (recall that there is unambiguously an intra-class EOR), since publicly traded voting shares outside a control block do not themselves bring private benefits. 50 Smith and Amoako-Adu find that takeover premiums in change-of-control transactions that take place are 48 Not only are the general rent-extracting properties of the EOR unavailable where the exemption applies, the availability of the exemption could affect bargaining between the acquirer and acquiree at the margin. If, for example, the acquiree would, in the absence of the exemption, extract effectively an 18-per-cent premium, the joint surplus to the acquirer and the incumbent controlling shareholder may be greater by going the private sale route. This, in turn, will affect the surplus the acquiree expects and, thus, what minority shareholders are willing to pay for shares. That is, it could undermine the rent-extraction properties of the EOR at the margin by affecting bargaining. significantly related to the pre-existing premium for voting shares.
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Elizabeth Maynes finds that regulatory changes in the rights of nonvoting shares to share in change-of-control transactions significantly changes the relative prices of voting and non-voting shares, which is consistent with the premise that the premium to voting shares results from anticipated gains in takeovers not available to non-voting shares.
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Maynes's study also supports another key premise in the argument: that the regulatory rules governing the EOR have a significant effect on share value. Maynes examines the reaction to two proposed regulatory changes in 1984 in Ontario (before the Canadian Tire decision). On 2 March 1984, the OSC announced a proposal under which it would no longer approve any prospectus pertaining to restricted shares unless the restricted shares were given coattail protection. 53 Even though the proposed policy did not purport to be retroactive, Maynes finds that the ratio of the prices of voting to non-voting shares fell significantly as a result of the announcement. There was thus apparently a perception that the OSC might extend the rule to cover all firms (which, as I have noted, would have been more consistent with the 'fairness' rationale for the rule). When the OSC reversed itself and did not include the coattail requirement in its final policy, the ratio rose again.
Maynes's study confirms that the premium for publicly traded voting shares relates to expected premiums in a change-of-control transaction and that regulatory changes affect share value. Because the study measures relative prices, however, one cannot infer whether the voting shares or non-voting shares rose or fell, which, in turn, implies a difficulty in determining why the ratio fell. Determining the answer to this question is important to my analysis here.
There are three reasonable hypotheses about the effects of the regulatory imposition of a mandatory EOR. First, the rent-extraction hypothesis predicts that the non-voting 54 shares would increase in value following the imposition of the EOR, in anticipation of sharing in the rents of future sales of control. Because the increase to the non-voting shares derives in part from future acquirers, the total value of equity should increase under the EOR, even as voting shares under this hypothesis would lose value, since the joint surplus available to acquirers and controlling shareholders (and to voting shareholders generally, because of the intra-class EOR) is lower under the EOR. A second hypothesis, which I will call the 'inefficient deterrence' hypothesis, is that the imposition of the EOR is simply a mistake: it deters efficiency-enhancing sales of control at the expense of the total value of the corporation. The total value of equity of voting shares would unambiguously fall under this hypothesis, while nonvoting shares could increase or decrease in value. For inefficiency, the only requirement is that the total value of equity falls. Clearly, if nonvoting shares fall in value following the imposition of the EOR, this is sufficient for us to conclude that the EOR is wrong-headed: net gains from sales of control are deterred.
Third, the regulatory imposition of a mandatory EOR could deter inefficient sales of control. Under this 'efficient deterrence' hypothesis, nonvoting shares should increase in value following the adoption of the EOR, while voting shares should fall because they no longer anticipate sharing the proceeds of a sale that benefits them at the expense of non-voting shareholders. On net, the total value of equity should rise because of the deterrence of value-reducing sales of control. The efficient deterrence hypothesis, as I argue above, has weak theoretical support, since non-voting shareholders would predictably not adopt the MR if doing so harms them; they do not face a collective action problem. Below I review empirical evidence that supports my rejection of the efficient deterrence hypothesis.
The following summarizes the implications of the hypotheses: Empirical studies of the share-price effects of the imposition of the EOR are not able perfectly to distinguish the competing hypotheses. There are two problems. First, as the comparison above indicates, the rentextraction and efficient deterrence hypotheses have similar implications for stock affected by the regulatory change. Second, any study of share prices in response to voluntary or regulatory adoption of the EOR omits changes in the value of the control block, since shares in this block do not trade. Examining share-price movements in response to changes in the rule governing equality of treatment in takeover reveals only how the minority shareholders have fared; this is clearly an incomplete picture. Even if minority shareholders, on balance, suffer from the adoption of a particular regime, if the control block gains more than the minority shareholders lose on net, the rule's adoption is efficient. Because of this, empirical testing of the EOR is necessarily incomplete.
There is evidence that, even if it is not dispositive, sheds some light on the effects of the EOR in Ontario. Maynes conducted a study in which she measured the stock-price reactions of reorganizations in Ontario that resulted in dual-class voting structures. 55 She examined fifty-four proposed dual-class recapitalizations of firms that took place between 1976 and 1988, or largely before the Canadian Tire decision in 1987. Prior to this decision and its fallout, such a move to two classes would result in a move from the EOR to the MR, absent a binding coattail.
One of the interesting aspects of this study concerns the impact of coattail provisions. Maynes predicts that adoption of a coattail would have a negative effect on share value, essentially because of the inefficient deterrence hypothesis. This is not a compelling prediction. Maynes reports that over half the firms in the sample had a majority shareholder, that the average shareholding of the largest shareholder was 40 per cent, and that all firms had a shareholder with at least 15 per cent of the shares. 56 Thus, Maynes's share-price predictions and related observations generally concern minority share value, not the value of the control block, which does not trade. Controlling shareholders do not benefit from the adoption of the EOR unless (a) the EOR is good for the minority; and (b) controllers internalize minority benefits at least in part, as when the corporation is selling shares. It would therefore be peculiar for a controlling shareholder (or any other shareholder) to propose the voluntary adoption of a coattail that is bad for minority shareholders; yet this is the implication of Maynes's prediction.
More plausible predictions about coattails in Maynes's sample are that their adoption in reorganizations would have positive effects (for efficient deterrence or rent-extraction reasons), or no effects at all, on minority share value. There are theoretical and empirical reasons to predict zero effects. Theoretically, as discussed, a voluntary EOR adopted for rent-extraction reasons is vulnerable to renegotiation, and thus it may have little effect. Empirically, as in the Canadian Tire case, coattails have often been drafted in easily evaded forms. In Maynes's sample, consistently with these reasons, coattails were adopted in 62 per cent of cases but did not have statistically significant effects on value. Can.J.Econ. 538 [Maynes, 'Reallocation']. 56 Ibid. at 542. 57 Of course, it is also possible that coattails and equal treatment simply do not matter much, but this is inconsistent with the finding of Maynes's earlier study that proposed regulatory changes to equal treatment did affect share prices. Maynes, 'Takeover Rights,' supra note 50.
Maynes found that the value of equity appreciated, on average, as the result of the recapitalization. However, she also found that the source of the gains was not the recapitalization per se but, rather, the promise of higher dividends to the non-voting shares that often accompanied the proposal. The recapitalization itself tended, she found, to reduce value.
Maynes concludes that the recapitalizations negatively affected the takeover market, helped to entrench management, and hence, all things being equal, reduced value. The problem with this conclusion is that the firms generally already had controlling shareholders, either de facto or de jure; a controlling shareholder would not benefit from entrenchment. More persuasively, Maynes also suggests that the recapitalizations may have reduced value because minority shareholders anticipated that the controller would reduce its overall equity stake over time while retaining control by continuing to hold voting but not non-voting shares. This would weaken the controller's incentives to manage optimally.
Aside from these control effects, Maynes's study is relevant to the debate over the EOR. First, the study supports the conclusion that a mandatory EOR is not necessary, as a general matter, to prevent opportunistic recapitalizations that would allow inefficient sales of control, thus undermining the plausibility of the efficient deterrence hypothesis. Equity value (i.e., publicly traded minority shares) increased, on average, following the restructurings, 58 which suggests that minority shareholders were, on average, compensated by higher dividends for any losses resulting from the abandonment of the EOR. A mandatory rule is not necessary to protect minority shareholders from opportunism; both theory and evidence suggest that they are capable of protecting themselves. This analysis rejects the view of the mandatory rule in Ontario as an efficient law that deters opportunistic adoption of the MR.
Second, Maynes concludes that recapitalizing in itself -that is, holding dividends constant -reduced minority share value. A sufficient condition for the conclusion that the EOR inefficiently deters sales of control is absent. In what I will call the 'strong form' version of the inefficient deterrence hypothesis, Easterbrook and Fischel predict that the EOR would make all shareholders, including the minority, worse off. 59 If the 58 This is not to say that there were no restructurings that reduced value; there were. These tended not to include higher dividends. It is not clear whether these deals typically took place before 1984, when the OSC imposed majority-of-minority approval requirements. 59 Easterbrook & Fischel, Economic Structure, supra note 1 at 716: 'If the premium must be paid into the corporate treasury, people may not consent to the sale of a controlling bloc; if minority shareholders may sell on the same terms as the controlling shareholder, bidders may have to purchase more shares than necessary, possibly causing the transaction to become unprofitable. Minority shareholders would suffer minority shares in Maynes's study increased in value as a result of the movement from the EOR to the MR, then this would tend to indicate inefficient deterrence from the EOR, especially since control concerns and agency costs from the recapitalizations would tend to lower the value of the minority shares. Instead, share prices fell because of the recapitalization itself, which is consistent with the EOR'S increasing value. To be sure, given confounding effects in the recapitalization from control concerns, it is possible that the movement from the EOR to the MR increased value, but a sufficient condition for such a conclusion, that is, that minority share value increased, was absent.
B CANADIAN TIRE CASE STUDY
In this section I review evidence surrounding the lengthy, involved battle for control of Canadian Tire. General conclusions are obviously unwarranted, given the narrow scope of the evidence, but the results of the study are consistent with the rent-extraction hypothesis.
1 Facts Canadian Tire is a hardware, automotive, and home-improvements retailer structured effectively as a franchise system, with Canadian Tire Corp. in the business of selling new stores to 'dealers' and of selling products to the dealers for resale. 60 Prior to the takeover bid saga that developed in 1986, the Billes family collectively controlled Canadian Tire Corp. through their ownership of voting shares. Three siblings, Martha, Alfred, and David, each owned 20.3 per cent of the voting shares. The dealers, through a jointly owned corporation, collectively owned 17.5 per cent of the voting shares. There was a public float of around 9 per cent of the voting shares. The siblings and the dealers collectively owned only a small fraction of the non-voting shares.
Alfred and David became eager to sell their shares in 1986 and privately retained an advisor to contact potential bidders. Rumours of an impending sale caused a two-day flurry of trading on 2 and 3 September 1986, eventually leading the Toronto Stock Exchange to halt trading until the rumours were addressed. The company issued a statement, after markets closed on 3 September, that it knew of no reason for the unusual trading; Billes family members also claimed not to know of a family member's selling.
There was another halt on trading on 15 October pending an announcement, eventually made on the 15 October, that the Billes under either rule, as the likelihood of improvements in the quality of management declined.' 60 The facts in the following are taken from the OSC's and courts' opinions on the case and from various press reports in the Toronto Star.
brothers, but not Martha, had retained an advisor to assist them in selling their shares. This put 40 per cent of the voting stock in play.
Various rumours circulated as to who might be interested in purchasing the Billes brothers' shares. After markets closed on 20 November 1986, Cara Operations Ltd., a Canadian food-service business, announced that it was interested in amalgamating with Canadian Tire. While not announcing specifics, Cara said that its offer would be financially attractive to both voting and non-voting shareholders. The proposed deal, an amalgamation, would have required two-thirds approval of both classes of shares.
In the mean time, the Billes brothers had concluded that an attractive way to sell their shares would be to propose to a prospective acquirer that it make a bid at a significant premium for 49 per cent of the voting shares. Doing so would allow them to avoid the coattail requirements that require a bidder to make a follow-up offer on equal terms to non-voting shares when making a premium purchase of 'a majority' of voting shares.
In the evening of Friday 28 November, the dealers announced that they would seek to purchase 49 per cent of the voting shares. They did not announce specific terms of the bid. The TSX halted trading until the dealers provided specifics. The non-voting shares resumed trading on 3 December, probably because it had become clear that they were not directly implicated by the specifics of the bid, while the voting shares did not trade again until 4 December, when details were announced, by which time all the Billes siblings (first the brothers, then Martha) had disclosed that they had agreed to sell into the dealers' bid. The dealers' bid, as disclosed on 4 December, announced a sliding-scale price per share for 49 per cent of the voting shares. The price paid would be higher depending on the number of voting shares tendered into the bid, up to a maximum of $160 per share. The scale was constructed to ensure that the Billes brothers effectively received $100 per share, no matter how many voting shareholders tendered into the deal. That is, even if they could sell only a fraction of shares into the bid because of equal treatment of all voting shareholders, the weighted average of the price per share for shares sold and the value of the shares not purchased would be $100. This is a stark example of how the EOR extracts rents and increases the consideration paid for a control block.
While Cara reiterated its amalgamation bid around Saturday 6 December, it was made clear by the Billes siblings that they would be tendering to the dealers' bid and had signed a lock-up agreement to that effect.
The dealers mailed their bid to voting shareholders on 9 December 1986. Following vigorous complaining by non-voting shareholders about being excluded, the OSC announced on 10 December that it would hold hearings into the dealers' bid, with its staff arguing that the dealers' bid should not be allowed to proceed. The OSC, jointly with the Quebec Securities Commission, announced late on 14 January 1987 that it would block the proposed acquisition. The OSC provided reasons, including its description of the proposal as 'grossly abusive' and of the Billes' actions as 'unfair' and 'dishonest,' on 9 February. The Ontario Divisional Court upheld the commission's decision, publishing its views late on 12 March 1987. The Ontario Court of Appeal denied leave to appeal these decisions late on 16 April.
While the Court of Appeal's decision ended legal wrangling over the dealers' bid, it did not stop litigation over control of Canadian Tire. On 23 April 1987 there were media reports that Martha Billes planned to sue her brothers for breaching a shareholders' agreement that they had with one another. She sought to purchase their voting shares for $12.25 per share, following a remedy set out in the agreement itself. This litigation was seen as hindering the ability of any of the Billeses to sell their shares. 61 Ultimately, the impasse was not resolved until 22 July 1997, when Martha Billes purchased her brothers' shares. 2 Table 1 below sets out the results of an event study of abnormal returns on both voting and non-voting shares on thirteen significant dates in the Canadian Tire drama. To calculate abnormal returns, I estimated the market model, R c ¼ a þ bR m , where R c is the daily return of Canadian Tire and R m is the daily market return, using data from the Canadian Financial Markets Research Centre database from 1985. The total market return of the TSE 300 was used for daily market returns. In each case, I examine returns on the day during which trading on the information could first take place, with the exception of the initial takeover rumours, which were reported to have affected trading over two days before the Toronto Stock Exchange halted trading. The last column sets out the likely inference from the event for the probability of either a sale of control in general or a sale to the dealers in particular. 3 Analysis As indicated by the last column of Table 1 , it is helpful to categorize the different events according to their effect on observers' prior beliefs about the general probability of a sale of control and about the probability of a sale to the dealers. There are three events that would lead to the conclusion that a general bid for control was more probable: the rumours; the Billes brothers' announcement that they were selling; and Cara's initial bid. It is interesting to note that abnormal returns for both classes were positive on all three events and that two of the three returns for non-voting shares were statistically significantly different from zero. This suggests that concerns generally about a value-reducing sale of control to a looter were not prominent. Indeed, non-voting shares realized greater abnormal returns than voting shares on the announcement that the Billes brothers were contemplating selling their 40-per-cent block of voting shares. The market anticipated either that the acquirer would increase value for non-voting shares going forward or that the acquirer would offer to purchase non-voting shares at a premium. Given that the market was not counting on the EOR to apply (see reaction to the dealers' bid for 49 per cent of the shares), it is apparent that the market did not rely on the EOR to deter inefficient sales of control. The possibility of a sale of control was perceived as good news, even without the protection of the EOR. This evidence is inconsistent with the efficient deterrence hypothesis. The converse is also true: events that decreased the general probability of a bid created negative abnormal returns both for voting and non-voting shares, further supporting the conclusion that the EOR was not required to deter inefficient sales of control. Both the denial by Canadian Tire and the Billeses following rumours of sale and the decision of Martha Billes to sue her brothers and potentially create a stalemate in the sale of control created statistically significant negative abnormal returns.
Market reactions
Voting and non-voting shares reacted very differently, however, to the bid made by the dealers. When the dealers announced their bid, when the Billes brothers publicly reiterated their commitment to the dealers' bid, and when the dealers mailed their bid, voting shares realized positive abnormal returns, while non-voting shares realized negative abnormal returns. There are two interpretations of this divergence. First, it could be that, while the market anticipated that a sale of control in the abstract would benefit non-voting shareholders, a sale to the dealers would raise looting concerns. Given that a large part of Canadian Tire's business was supplying the dealers with merchandise, it would not be implausible to conclude that minority shareholders could suffer under the dealers' control: the dealers would have an incentive to set low wholesale prices that advantaged them as dealers even as it hurt them as shareholders in Canadian Tire Corp. Second, the divergence might have resulted because the dealers' bid explicitly excluded consideration for nonvoting shares, while voting shares were presented with the opportunity to take advantage of the intra-class EOR and to sell at a significant premium. That is, non-voting shareholders anticipated that a potential acquirer might voluntarily extend a bid to both classes of shares (though at a discount to voting shares; non-voting shares traded at a fraction of the value of the voting shares), and one emerged that did not do so; hence, non-voting shares lost value.
There was a similar divergence in returns for voting and non-voting shares on events that indicated that regulation would not permit a bid to proceed without including non-voting shareholders. When the OSC blocked the dealers' bid and when the Divisional Court upheld the decision, non-voting shares realized statistically significant positive abnormal returns, while voting shares realized statistically significant negative abnormal returns. With the exception of positive returns to voting shares when the Court of Appeal denied leave, other similar events, such as the OSC's announcement that it would challenge the decision and the release of the OSC's reasons, led to similar directions in abnormal returns, but these, for the most part, were not statistically significant. Again, there are two possible interpretations of the divergence. First, it could be that the decisions were seen as reducing the possibility of a sale to a looter that would have benefited the voting shareholders but not the non-voting shareholders. Second, the non-voting shareholders may have benefited because the imposition of the EOR by the regulators and courts implied that they would share in the rents from an efficient sale of control; conversely, the voting shareholders suffered because rents from a sale would be shared with non-voting shareholders.
To summarize, given the vast and increasing difference in the prices of voting and non-voting shares despite similar cash flow rights, it is apparent that the market did not expect the EOR to apply. Nevertheless, the prospect of a change in control generally was perceived as favourable news both for voting and for non-voting shareholders. This suggests that the EOR was not necessary to protect non-voting shareholders from a sale to a looter.
When it was perceived that regulators would impose the EOR, voting shares fell in value and non-voting shares increased in value. This allows rejection of the strong form version of the inefficient deterrence hypothesis, which suggests that the EOR costs all shareholders, controlling and minority alike. However, the EOR could nevertheless have been inefficient in this case if the voting shares fell by more than the non-voting shares gained. Unfortunately, this net effect cannot be determined. An examination of the losses falling on publicly traded voting shares does not indicate the losses from the decision falling on the controller. 62 62 These losses are smaller than the losses suffered by those holding publicly traded voting shares. The controlling shareholder loses from the EOR either because some privately profitable sales of control are deterred or because some of the surplus While the EOR was not required to prevent a sale to a looter in the abstract, its imposition in the face of the dealers' bid resulted in gains to non-voting shareholders. This could be an example of efficient deterrence if the particular sale to the dealers would have reduced value. Of course, even if this were so, the EOR as a general proposition appears to have been inefficient, given that both nonvoting and voting shares increased when events revealed a higher probability of a bid from an unknown bidder at a time when the market did not anticipate that the EOR would apply. Alternatively, the imposition of the EOR may have increased value for non-voting shareholders because of anticipated rent extraction in the event of a sale of control.
On balance, the evidence from the Canadian Tire saga is not consistent with either the efficient deterrence hypothesis or the strong form of the inefficient deterrence hypothesis and is consistent with the rent-extraction hypothesis.
V CONCLUSION
Ontario has adopted a mandatory intra-class EOR within its securities law, and the Toronto Stock Exchange, following on the Canadian Tire decision, has established a mandatory inter-class EOR as well. This article has shown that the only coherent explanation of Ontario's mandatory EOR is that it better commits the corporation to the rent-extraction from a sale is diverted to minority shareholders, but the losses from deterrence are offset (relative to minority voting shareholders) by continued enjoyment of private benefits of control. To put it another way, the controlling shareholder gets either a takeover premium, in the event of a successful sale, or its share of the public value of the corporation plus private benefits of control, if the sale does not take place. On the other hand, the publicly traded voting shares get either a takeover premium or their share of the public value of the corporation. The overall effect on voting shares is less dramatic than the losses suffered by publicly traded voting shares, but the precise magnitude of the losses is unknown. 63 In order to get a more robust sense of the effects of the decision, I also ran event studies on a portfolio of 114 publicly traded subordinated voting shares, as well as on portfolios of forty-six voting and non-voting shares where both classes of a firm were publicly traded. The results, not reproduced here, were not robust for the event window chosen, nor were they typically statistically significant. The Canadian Tire decision had a statistically significant effect on Canadian Tire itself but not on other similarly situated firms. Strong inferences about the effects of the surprise imposition of the EOR by the OSC in Canadian Tire are not warranted on the basis of the evidence, but the case study is consistent with the rent-extraction hypothesis.
properties of the rule. A mandatory inter-class EOR is unnecessary to protect minority shareholders from inefficient sales of control, but such a rule better commits a potential acquirer to share surplus with minority shareholders. The empirical evidence is consistent with the rentextraction explanation.
